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1. Decision on taking business in private: The Committee will decide whether 

to take items 4, 5 and 6 in private. 
 
2. Heat Networks (Scotland) Bill: The Committee will take evidence on the Bill at 

Stage 1 from— 
 

Gavin Mowat, Policy Adviser (Rural Communities), Scottish Land and 
Estates; 
 
Tammy Swift-Adams, Director of Planning, Homes for Scotland; 
 
Sarah-Jane McArthur, Member, Scotland's Energy Law Sub-Committee, 
Law Society of Scotland; 
 
Professor Roderick Paisley, Chair of Scots Law, University of Aberdeen. 
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4. Heat Networks (Scotland) Bill: The Committee will consider the evidence 
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

HEAT NETWORKS (SCOTLAND) BILL 

SUBMISSION FROM           HOMES FOR SCOTLAND 

Heat Networks (Scotland) Bill 

1. Which part of the Heat Networks Bill is of most relevance to you or your 
organisation, why, and what do you consider its impact will be? 

 
The policy memorandum indicates the Bill, in paving the way for, new heat networks, will 
reduce emissions from heating homes and other buildings. Homes for Scotland anticipates 
the significant majority of that benefit coming from changes to how older homes and 
buildings are heated, but with new homes contributing both through their own standards 
and through any contributions they make to the costs of or work involved in the networks to 
which they may be required to connect. This being the case we would like to better 
understand the impact that the implementation of the Bill would have on the regulation, cost 
and wider activity of building new homes. 
 
Part 3 (Heat Network Zones) is likely to have a direct impact on home builders and housing 
delivery as reforms to building standards and the planning system will undoubtedly be 
aligned to the roll out of these zones. To engage effectively Homes for Scotland would need 
to better understand the impact the designation of a zone would have on home builders, 
landowners and others within it: 
 
- Where an authority opts to designate a Heat Network Zone (“zone”), how will this 

designation interact with the planning system and with building standards? I zones 
required to be supported by planning policy, is there scope for National Planning 
Framework 4 to establish a consistent and workable pan-Scotland approach? 

 
- Would home builders be required to connect new homes in a zone to the network, or 

would they be expected to establish a network and act as an anchor load to support 
the wider network? 

 
- What are the intended timings for implementation? An appropriate lead-in time will be 

required if any additional development costs would arise from the provisions of the Bill. 
Where land is already allocated, under option or being progressed towards 
development any costs involved in establish or connecting to a heat network will not 
have been accounted for. Viability and values will have been based on existing 
regulations. 

 
- To avoid a negative impact on the market, new homes should not be required to be 

heat network compatible if, in instances where the network remains unestablished, 
this would delay completion and/or habitation.  

 
- Care must be taken to ensure work on heat network zones does not force a move to 

very high-density home building in instances where this is otherwise inappropriate or 
impractical. Site design and layout should not be driven by a particular infrastructure 
requirement but by wider principles of place making. 
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- If implementation involves an additional set of building standards this could further 
layer and complicate the wider policy landscape on reducing carbon emissions from 
new homes, whilst achieving limited emissions gains given the industry is already 
delivering homes which are 75% more efficient compared to baseline levels preceding 
previous changes to standards. The home building industry is adopting low carbon 
heat technologies such as heat pumps and exploring the building package to provide 
optimal solutions for the end user.  

 
- Will home and building owners and occupants be compelled to connect to and use 

heat networks? If not, given wider policy changes, there is a risk that home builders 
will have to establish two distinct systems for heat and provision of hot water, as well 
as contribute toward the establishment of heat networks whether or not their 
customers opt to use them.  

 
See also our comments on Q5. 
 
Part 6 (Land and Wayleave Rights) could also have implications for home building. Please 
refer to our comments under Q6. 
 
- Heat networks should be seen as a form of utility provision. It may therefore make 

sense to confer powers similar to that of existing utility network operators and 
providers. 

 
- Clarity is required on the particular mechanisms to be established for land acquisition 

and wayleave rights, as well as asset construction and adoptions. 
 
- Further consideration should be given to whether home builders installing new 

networks should be entitled to receive reasonable cost contributions for supplying 
access and connection of such systems to new homes, particularly where this relates 
to a district heating system. 

 
2. Are you content with the definition of heat networks used in section 1 of the 

Bill? (If not, please elaborate.) 
 
No comments. 
 
3. Previous consultations have identified different priorities for this legislation – 

including transition to low-carbon or renewable energy, tackling fuel poverty, 
and ensuring consumer protection. To what extent do you think such priorities 
are reflected – and balanced – in the Heat Networks (Scotland) Bill? 

 
No comments. 
 
4. What are your views on the licensing regime as envisaged by the Bill? 
 
No comments. 
 
5. What is your opinion of the approach taken with Heat Network Zones (see parts 

3 and 4 of the Bill)? 
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As outlined in our response to Q1, Homes for Scotland is unclear on what impact the 
designation of a heat network zone will have on home builders and others. In addition the 
questions and comments we have raised under Q1, we are would want to be sure any new 
burdens on local authority planning and building control teams were fully funded by the 
Scottish Government so as not to put further upward pressure on application fees and 
changes, and to avoid stretching officers that are already under pressure.  
 
Homes for Scotland would have a strong interest in how the Bill is implemented and in 
particular on how the policy target of establishing Heat Network Zones will interact with 
NPF4 and with Local Development Plans (LDPs). A beneficial outcome of the Bill could be 
to enshrine a more strategic and joined up approach to local implementation of national 
policy on heating new and existing buildings – under the current Scottish Planning Policy 
(and allied guidance) a number of planning authorities have required home builders to 
prepare district heating feasibility studies in circumstances where this would never be viable 
(for example due to the absence of an anchor load). Not only does this cause fruitless cost 
and delays for applicants, it also diverts attention from more holistic, authority-driven, 
approaches to establishing heat networks which could make greater inroads on emissions 
targets. 
 
6. How will the Bill impact on local authorities? (In terms both of the assessment 

of the suitability of their own buildings and also the power to designate heat 
network zones) 

 
No comments. 
 
7. Part 6 of the Bill confers powers for the compulsory acquisition of land and 

wayleave rights; to survey land for the purpose of construction or operating a 
heat network, and to access land in order to carry out repairs. What do you 
think of the extent of the powers in the Bill for licensed heat network operators 
(similar, in some respects, to those of utility companies)? Has a balance been 
struck with the rights of others (property rights for example)? If not, what would 
that balance be? 

 
If heat network operators will function as utility providers, and share similar responsibilities, 
they will likely need measured and reasonable powers to ensure they can fulfil their 
statutory functions. However, clarity is required on the particular mechanisms to be 
established for land acquisition and wayleave rights, as well as asset construction and 
adoptions, and the wider nature and circumstances of the parties to which these powers will 
be afforded.  
 
Consideration should also be given to whether home builders installing heat networks 
should receive reasonable cost contributions for supplying access and connection of such 
systems to new homes. 
 
8. Please feel free to provide your views on any other aspects of the Bill or the 

policy aims underpinning it if not covered above. 

 
While we appreciate the necessity to consider how Scotland addresses the climate 
emergency and decarbonisation of heat energy, Homes for Scotland and its members are 
still very much focused on continued business survival due to the severity of the COVID-19 
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lockdown continuing. The inability to resume construction of even those homes that are 
almost complete and the fact that reopening the housing market is not permitted until phase 
2 of the Scottish Government’s COVID-19 Route Map, the industry remains unable to 
generate any income for the foreseeable future. In that context, it is challenging to discuss 
medium to longer-term issues while at present there is significant uncertainty as to where 
the sector ill be in a few months’ time. 
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

HEAT NETWORKS (SCOTLAND) BILL 

SUBMISSION FROM      The Law Society of Scotland 

Heat Networks (Scotland) Bill 

Introduction 

The Law Society of Scotland is the professional body for over 12,000 Scottish 
solicitors. With our overarching objective of leading legal excellence, we strive to 
excel and to be a world-class professional body, understanding and serving the 
needs of our members and the public. We set and uphold standards to ensure the 
provision of excellent legal services and ensure the public can have confidence in 
Scotland’s solicitor profession. 

We have a statutory duty to work in the public interest, a duty which we are strongly 
committed to achieving through our work to promote a strong, varied and effective 
solicitor profession working in the interests of the public and protecting and 
promoting the rule of law. We seek to influence the creation of a fairer and more just 
society through our active engagement with the Scottish and United Kingdom 
Governments, Parliaments, wider stakeholders and our membership.  

Our Energy, Property and Land and Competition Law committees welcome the 
opportunity to consider and respond to the Call for Evidence relating to the Heat 
Networks (Scotland) Bill (the Bill).1 The committees are made up of members of the 
legal profession and academics which includes those who work in-house and 
represent specific clients in the various legal sectors. Our Energy Law members 
have experience in advising clients on heat networks, both new and existing. The 
committees have the following comments to put forward for consideration. 

General  

We welcome the main objective of the Bill which encourages the “greater 
deployment of heat networks in Scotland, in order to help reduce emissions from 
heating homes and buildings.”2 This objective is set in the context of the Climate 
Change (Emissions Reduction Targets) Act 2019 targets3 to reach net-zero 
greenhouse gas emissions by 2045.  

The provision of heat networks is not new since a number already exist across 
Scotland and the UK at varying stages of development but far fewer homes and 
buildings are served by heat networks than by gas. There are no minimum standards 
for technical requirements or regulatory oversight for heat networks. 

                                            
1 
https://www.parliament.scot/S5_Bills/Heat%20Networks%20(Scotland)%20Bill/SPBill
64S052020.pdf as introduced 

2 Paragraph 8 of the Bill’s Policy Memorandum  

3 http://www.legislation.gov.uk/asp/2019/15/enacted 

https://www.parliament.scot/S5_Bills/Heat%20Networks%20(Scotland)%20Bill/SPBill64S052020.pdf
https://www.parliament.scot/S5_Bills/Heat%20Networks%20(Scotland)%20Bill/SPBill64S052020.pdf
http://www.legislation.gov.uk/asp/2019/15/enacted
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The Bill seeks to regulate which is positive as the current lack of regulation may 
leave consumers vulnerable to abuse and investors to risk. The lack of regulation 
also presents barriers to the deployment of new heat networks because the relevant 
operators do not have the same powers as exist for other utilities. These aspects are 
all recognised in the Bill where it aims to give effect to the recommendations made 
by the Competition and Markets Authority (CMA) in July 2018. That stated the 
introduction of regulation to the heat network sector is required to support its 
expected growth and to increase consumer confidence in heat networks, while de-
risking investment. We specifically address the competition aspects below.  

The Policy Memorandum4 states that the Bill also seeks to contribute to achieving 
the targets of: 

 delivering 11% of non-electrical heat demand from renewable sources by 
2020  

 50% of all energy consumption coming from renewables by 2030 

 (As far as reasonably possible), no household in Scotland being in fuel 
poverty and in any event not more than 5% of households by 2040. 

Executive Summary  

Though many of the provisions of the Bill were anticipated, there are some 
significant issues where we consider that clarification would assist in the delivery of 
the stated policy objectives and the Bill may have negative impacts. These are 
summarised as follows:  

The Bill’s Framework  

Many of the details that underpin the Bill in establishing the regulatory regime will 
require to be made by means of secondary legislation. We understand that this may 
well be necessary to provide flexibility and to allow the regulations to be able to 
respond more effectively to market developments. Some of these regulations will be 
quite appropriately subject to the affirmative parliamentary processes.5 That includes 
the application processes for licences, consents and permits and the standards that 
applicants must meet as well as details on the appeals process and the fees and 
charges that may be levied for that process. However, there are a number of 
regulations which would be subject to the negative parliamentary process6 which we 
refer to below where we do not consider that this affords the robustness required for 
parliamentary scrutiny.  

As the Bill progress through the Scottish Parliament, it would be helpful if the outline 
content of these regulations could be published as soon as possible so that they can 

                                            
4 
https://www.parliament.scot/S5_Bills/Heat%20Networks%20(Scotland)%20Bill/SPBI
LL64PMS052020.pdf 

5 Section 81(2) and (3) of the Bill  

6 Section 81(4) of the Bill  

https://www.parliament.scot/S5_Bills/Heat%20Networks%20(Scotland)%20Bill/SPBILL64PMS052020.pdf
https://www.parliament.scot/S5_Bills/Heat%20Networks%20(Scotland)%20Bill/SPBILL64PMS052020.pdf
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be considered properly alongside the passage of the Bill. For example, it was widely 
assumed that licence standards may seek to codify the heat trust scheme rules and 
clarity on this would be welcome.  

Relationship with UK interests 
Paragraph 28 of the Policy Memorandum7 refers to the UK Government responding 
to the CMA recommendations on heat networks but has yet done so though we note 
that there is a UK consultation on Heat networks: Building a Market Framework”8 
which covers broadly similar ground to the Bill. It echoes that “the devolved status of 
heat policy and heat network regulation in the UK is complex.”9As is also noted in the 
Bill, the issue of consumer protection is a “reserved matter for heat network 
regulation across Great Britain and therefore our proposals in this area apply to 
England, Scotland and Wales.”10 

These are ongoing issues for discussion during the passage of the Bill. We note that 
there is a statement that “any consumer protection powers that may be devolved to 
be readily incorporated as a condition of licence at a later date.” The concerns noted 
above, we would suggest, should be addressed in more detail as this Bill 
progresses.  

Obligations on consumers to connect/ Consumer Protection  
It is not compulsory for building owners/ occupiers to connect their buildings to a 
heat network within a heat network zone. The licence holders will have powers to 
take heating pipes up to the curtilage of a building such as within the property of the 
building owner and to its edge. However, building owners/ occupiers are not obliged 
to connect to the network, to take heat from it or to consider so doing. We are unsure 
whether the system of permits envisaged will allow for the wide scale development of 
heat networks that is proposed.  

There are no minimum consumer standards outlined in the Bill as there are no 
devolved powers to make laws in this area. We understand that devolution of 
consumer protection for heat networks has been requested so that consumer 
standards may be delivered through the licensing regime. Even with scrutiny and 
quality standards applying through the introduction of the licences, consents and 
permits set out within the Bill, there is a noticeable gap in the regulatory framework 
which may impact consumer confidence. 

                                            
7 
https://www.parliament.scot/S5_Bills/Heat%20Networks%20(Scotland)%20Bill/SPBI
LL64PMS052020.pdf 
8 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attach
ment_data/file/878072/heat-networks-building-market-framework-condoc.pdf This 
closes on 1 June 2020. 
9 
ssets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_dat
a/file/878072/heat-networks-building-market-framework-condoc.pdf 
10 
ssets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_dat
a/file/878072/heat-networks-building-market-framework-condoc.pdf 

https://www.parliament.scot/S5_Bills/Heat%20Networks%20(Scotland)%20Bill/SPBILL64PMS052020.pdf
https://www.parliament.scot/S5_Bills/Heat%20Networks%20(Scotland)%20Bill/SPBILL64PMS052020.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/878072/heat-networks-building-market-framework-condoc.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/878072/heat-networks-building-market-framework-condoc.pdf
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Our concerns are identified more fully under our answer to Question 8.  

Road work rights for licence holders  
Paragraph 85 of the Bill’s Policy Memorandum outlines an amendment to be brought 
forward during the passage of the Bill to provide licence holders with road work 
rights. Further engagement with the relevant roads stakeholders is required to 
ensure that provisions are compatible with the long-established governance 
processes regarding the access to roads required by utility providers.  

We would be interested to hear details of that consultation and the proposed 
amendment.  

Questions 

Our comments to the questions are as follows:  

Question 1: Which part of the Heat Networks Bill is of most relevance to you or your 
organisation, why, and what do you consider its impact will be? 
We refer to our Introduction and General Comments above. We welcome this 
opportunity to make comments to the Scottish Parliament on the detail of the Bill. In 
line with our public interest duties, we have sought to comment on areas of the Bill 
where clarification may aid delivery of the stated policy objectives or where the 
legislation may have negative impacts.  

Our members anticipate that they will be involved in advising clients on the following 
aspects: 

 Existing heat network operators applying for and complying with licences. 

 Consenting arrangements for new heat networks. 

 Local authorities seeking to discharge duties on zoning and awarding 
permits. 

 Customers on the standards to be met by heat network operators. 

 Landowners on the impact of heat network assets on their land. 

We would welcome the opportunity to engage further with the committee on these 
comments as the bill passes through its various stages.  

Question 2: Are you content with the definition of heat networks used in section 1 of 
the Bill? (If not, please elaborate.) 
The definition of a heat network11 is wide enough to include a heat network which 
only supplies the person who owns/ operates the network such as a hospital campus 
or university campus. We agree that the definition of a heat network should be 
sufficiently neutral to cover as many types of heat networks as possible.  

However, we assume that secondary legislation to be made under section 1(7) of the 
Bill will consider whether the regulation of self-contained heat networks is desirable 

                                            
11 Section 1 of the Bill  
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or appropriate where those networks do not supply third parties. Such regulations 
would be subject to the affirmative regulatory powers which would seem appropriate.  

The Bill’s Policy Memorandum12 does not make it clear whether someone who 
supplies heat energy onto a heat network such as a biomass power plant or energy 
from waste plant would require to obtain a heat network licence. Such a licence 
would not seem to be appropriate. We assume that the key activity to be licensed is 
the operation of the network and the supply of energy to customers (i.e. the supply to 
premises as in the Electricity Act 1989).  

Section 1(4) of the Bill states that in some circumstances the heat production source 
is included as part of the heat network. Therefore, arguably, a supply of heat from 
such a heat production source to the heat network would also be a supply of thermal 
energy by way of a heat network in terms of section 2(1) of the Bill. Under section 
1(4) of the Bill, a waste heat producer need not be licensed but this could be 
ambiguous in circumstances regarding larger heat producers, such as energy from 
waste plants who may be the primary heat supplier to the network.  

Equally, in some respects, it may be useful for the heat production source to be 
included as part of the network (e.g. consenting or property rights) but only if this 
does not have unintended consequences for licensing.  

If the policy intention is to license both producers of heat for networks as well as the 
operators of those networks, we consider that the licence conditions for each type of 
licence would need to be different to properly address the activities of each licensee 
and the ability of each licensee to control outcomes. For instance, a generator of 
heat to a network is unlikely to have any interaction with customers of the network. 

 This should be given further thought at this early stage of the Bill. 

Question 3: Previous consultations have identified different priorities for this 
legislation – including transition to low-carbon or renewable energy, tackling fuel 
poverty, and ensuring consumer protection. To what extent do you think such 
priorities are reflected – and balanced – in the Heat Networks (Scotland) Bill? 
We have no specific comment on the policy priorities of the Bill. To the extent that 
specific policy issues such as consumer protection are relevant, these are covered 
as part of our detailed responses to other questions. 

Question 4: What are your views on the licensing regime as envisaged by the Bill? 
We support the Bill’s intention to require that all heat networks operators in Scotland 
must hold a Heat Networks Licence.13 This will include those who currently operate 
existing heat networks, subject to any exemptions that may be granted by 
regulations or directions to be made later.  

This approach seems appropriate in seeking to achieve the Bill’s policy aims of 
regulating the heat sector. There is a risk that there will be some existing heat 
networks where the current operator does not successfully obtain a licence and 

                                            
12 
https://www.parliament.scot/S5_Bills/Heat%20Networks%20(Scotland)%20Bill/SPBI
LL64PMS052020.pdf 
13 Paragraph 19 of the Bill’s Policy Memorandum 

https://www.parliament.scot/S5_Bills/Heat%20Networks%20(Scotland)%20Bill/SPBILL64PMS052020.pdf
https://www.parliament.scot/S5_Bills/Heat%20Networks%20(Scotland)%20Bill/SPBILL64PMS052020.pdf


The Law Society of Scotland  EEFW/S5/20/26/2 

10 

therefore will no longer be able to operate that network. That may have detrimental 
consequences for customers already being supplied by that network. It would be 
helpful to consider how that risk is intended to be addressed and managed. It is not 
addressed by the transfer scheme proposals as these networks may not have "listed 
assets" as defined under section 76 of the Bill14 as those "listed assets" are 
determined through the heat network consent process. There may need to be 
specific transitional arrangements to address this issue. 

We note that the Scottish Government has not “identified a clear set of possible 
exemptions and the scope of any exemptions” because it was considered that this 
should be kept under review as the market develops. The Bill has retained flexibility 
to deal with this by means of secondary regulations under section 3 of the Bill though 
these Regulations are not subject to affirmative processes. We would suggest that 
given the inability to draw up comprehensive criteria for exemptions before this that 
these criteria should require the effective scrutiny of affirmative parliamentary making 
powers.  

We are concerned to ensure proportionality, consistency and to take account of the 
developing nature of the market. Furthermore, section 3(3) of the Bill is too wide 
regarding the publication of directions particularly where this may include particular 
classes of operators. We suggest that it should include an obligation for prior 
consultation with the relevant stakeholders and specifically state where such a 
direction will be published or add in a requirement for “reasonably”. We would also 
consider under section 14 of the Bill that there is a need for the Scottish Government 
to consult in advance on any guidance to be issued and again, to state how and 
where such guidance is to be published.  

Question 5: What is your opinion of the approach taken with Heat Network Zones 
(see parts 3 and 4 of the Bill)? 
Part 3 and Part 4 of the Bill deals with heat network zones and heat network zone 
permits respectively. The purpose of these sections is to look at “maximis[ing] the 
deployment of large, strategically-sited heat networks by introducing Heat Network 
Zone Permits”15 and by offering market participants the opportunity to be the sole 
heat network operator with a Heat Network Zone, following initial competition. 

Under Section 38 of the Bill, it may be helpful to provide some initial guidance on 
how local authorities might select relevant areas for consideration as much is to be 
left to details to be provided later. The factors to apply in designating a Heat Network 
Zone are set out in section 39 of the Bill but these do not expressly apply to the 
duties of review in section 38 of the Bill.  

It is appropriate that section 38 of the Bill enables local authorities to consider widely 
in their areas over time but we are concerned that the policy intent of the Bill may not 
be achieved if local authorities fail to select appropriate areas for consideration in 
discharging their section 39 duties. This again seems to leave much to detail to be 
included in secondary regulations and guidance where we would query whether such 
regulations should be subject to the negative regulation making power.  

                                            
14 property the details of which are included in the schedule of key heat network 
assets for the heat network 

15 Paragraph 68 of the Bill’s Policy Memorandum 
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Sections 6(9) and 39(5) of the Bill refer to “waste heat and cold.” We would welcome 
clarification of the definition of "waste heat or cold". It must cover a wide variety of 
potential circumstances, but the conditionality may be confusing in the use of 
“would.”  

For example, is the concept of waste heat and cold intended to cover heat generated 
as a by-product of industrial processes? Is it also intended to cover heat from energy 
from waste plants which is not yet captured? It may be simpler to refer to waste heat 
or cold generated by a process, which is not currently captured and used. It may also 
be important to consider the extent to which such waste heat or cold is capable of 
being captured and used (accepting that may change over time). 

Under section 47(1) of the Bill, the designation of a heat network zone does not 
oblige the local authority or Scottish Ministers to issue a Heat Network Zone Permit. 
Section 51 of the Bill indicates that no enforcement action will be taken against 
previously consented heat networks in the Zone. However, it may be helpful to 
provide clarity or further guidance on what can be done by existing heat networks 
within a heat network zone following the issue of a heat network zone permit. Can 
they still be expanded or modified?  

This may create a potential risk that heat networks are not deployed in a heat 
network zone without a permit if operators are concerned that the award of a permit 
later may restrict their ability to expand the existing network. This risk may be 
managed through the process for heat network consents and through early 
publication of intent to consider awarding a permit for a zone. 

There is reference to permits being awarded by a competitive process which is to be 
described and developed in secondary legislation. Such permits are to be issued 
subject to detailed conditions that will need to be complied with and such conditions 
would be capable of being modified. The permit would be capable of revocation if 
any permit conditions had not been complied with. We consider that it would be 
prudent to include the powers to include conditions in permits, modify such 
conditions and revoke permits if conditions are not complied with.  

While the licensing and consent regimes are based on tried and tested frameworks 
in other utility sectors, permits are an innovation, being designed to address market 
risk, which has so far limited the development of heat networks. Heat networks are 
local and can sell only to a local market which means they will only be built if the 
heat network operator has confidence that heat can be sold to local consumers. 

The permit system seeks to address the demand risk issue by designating the permit 
holder as the sole heat network operator within a Zone. This is intended to facilitate 
the deployment of large, strategically sited heat networks and de-risk the 
development and operation of heat networks which attract more private sector 
investment by providing a more secure customer base from which to recover the 
infrastructure capex. However, since there is no requirement on customers in the 
zone to connect, this secure customer base may be difficult to achieve. 
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Question 6: How will the Bill impact on local authorities? (In terms both assessment 
of the suitability of their own buildings and the power to designate heat network 
zones) 
We support that the Bill encourages a strategic approach to heat networks and 
expands the principles of local heat and energy efficiency strategies by placing a 
duty on local authorities to consider designating Zones (subject to our comments 
above to Question 5).  

That means local authorities can designate heat network zones themselves or ask 
the Scottish Ministers to undertake or choose not to designate them. By permitting a 
flexible approach, this can ensure that local authorities who do not have the 
necessary resources and/or capacity may designate these zones or have the 
Scottish Ministers undertake the role which seems appropriate.  

Question 7: Part 6 of the Bill confers powers for the compulsory acquisition of land 
and wayleave rights; to survey land for the purpose of construction or operating a 
heat network, and to access land in order to carry out repairs. What do you think of 
the extent of the powers in the Bill for licensed heat network operators (similar, in 
some respects, to those of utility companies)? Has a balance been struck with the 
rights of others (property rights for example)? If not, what would that balance be? 
We have nothing specific to add. The powers which are included in the Bill under 
Part 6 Power of Licence Holders. These seem to be similar to such rights granted to 
other utility companies such as in relation to servitudes.  

We consider that section 61 (1) of the Bill should be amended so that in relation to 
an assignation of a wayleave that the consent of the Scottish Ministers should not to 
be unreasonably withheld.  

Question 8: Please feel free to provide your views on any other aspects of the Bill or 
the policy aims underpinning it if not covered above. 
We have the following comments to make in relation to sections of the Bill which 
have not formed part of the specific questions: 

Part 2 of the Bill deals with heat networks consents  

Section 17(1) of the Bill prohibits "a person" from constructing or operating a heat 
network unless "that person" holds a heat network consent for the construction or 
operation of the heat network. This language may be considered as ambiguous 
where contractors (or multiple contractors) are constructing a network for an owner/ 
operator. Which party should hold the consent? This may be better drafted in similar 
terms to section 36(1) of the Electricity Act 1989 when it refers to consent in that:  

"a heat network shall not be constructed or operated except in accordance with a 
heat network consent."  

Similar concerns would apply to the enforcement notice trigger at s30 (1) of the Bill. 

Section 18 of the Bill deals with exemptions from the requirement to obtain a heat 
network consent which we would suggest should be subject to the affirmative making 
provisions. The Bill’s Policy Memorandum refers only to consents for new heat 
networks or the expansion of existing networks (i.e. it suggests that consents are 
only required for new infrastructure.) However, the Bill requires that a heat network 
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consent is in place to operate a heat network which is not tied to construction or 
expansion. Unless exemptions are granted, the Bill will require all existing heat 
networks to have a consent to operate.  

While that approach may be appropriate to achieve the Bill’s policy aims of 
regulating the heat sector, it will be similar to that of the licensing of operators of 
existing heat networks. If existing networks are not granted consents to operate, that 
may have detrimental consequences for customers who are already supplied by that 
network. How that risk is to be managed should be specifically addressed.  

It is not addressed by the transfer scheme proposals as these networks may not 
have "listed assets" as defined under section 76 of the Bill16 as those "listed assets" 
are determined through the heat network consent process. As above with our 
comments on licensing, there may need to be specific transitional arrangements to 
address this issue. 

We query whether there should be a right of appeal under section 20(4) of the Bill.  

The Bill also requires a heat network consent to be obtained for the construction of 
any new heat network even in a heat network zone. This makes some sense in the 
context of a legislative framework where the heat network zone may be more 
conceptual, and the heat network consent may relate to specific infrastructure. 
However, this additional layer of process may hinder the expansion of heat networks 
within an area that has already been the subject of process and assessment to 
designate a heat network zone. Secondary legislation could consider how work done 
at the point of designating a heat network zone could allow fast tracking or 
exemption of aspects of the heat network consent process – particularly for network 
expansions. 

Section 20 (3) of the Bill deals with determination of Heat Network Consent 
Application and Listed Assets. Where a consent is being sought for the construction 
and operation of a heat network, it would be helpful to understand the extent to 
which satisfactory evidence can be provided of a person's right or future right to use 
listed assets, some of which may not exist. This could create a barrier and delay to 
the grant of heat network consents for new large projects, particularly with new build 
development customers. There will need to be flexibility over the location of 
infrastructure as construction develops and so it may not be possible to have final 
wayleaves in place for each pipe that is going to be run. Equally, this requirement 
should consider the powers being granted to licence holders to obtain necessary 
wayleaves. This will need to be clarified through secondary legislation and this 
should be confirmed. 

Section 29 and 30 of the Bill deals with enforcement action – Heat Network 
Consents. It may be helpful to clarify that enforcement applies if a heat network 
consent is not in place for the relevant heat network "and no exemption from the 
requirement to have a heat network consent for the relevant heat network applies" 
so that enforcement action can be taken only where appropriate.  

                                            
16 property the details of which are included in the schedule of key heat network 
assets for the heat network 
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Section 32 of the Bill sets out an appeals process regarding enforcement notices. 
Where should such appeals be heard? We consider that clarification of the appeals 
process would seem appropriate and not left to be dealt with by means of negative 
regulation making powers.  

Section 33 of the Bill deals with the creation of criminal offences. Non-compliance 
with a notice is a breach of the notice which should be the offence. We would 
suggest that the wording should replicate section 136 of the Town and Country 
Planning (Scotland) Act 1997.  

Section 34(3) of the Bill should include “reasonably” when referring to administrative 
expenses.  

Part 5 of the Bill refers to building assessment reports.  

It would be helpful to have clarity on what Scottish Ministers and/or local authorities 
can do with the building assessment reports that they receive – for example, could 
the data be made public or shared with Heat Network Zone Permit holders to 
increase the value of these reports? 

Part 7 of the Bill deals with Key Heat Network Assets without Consent  

It would be helpful to consider how key heat network assets might be recorded for 
heat networks which do not require a heat network consent, assuming not all existing 
heat networks will need a consent. We refer to our comments relating to existing 
heat networks and their operators who are unsuccessful in obtaining a heat network 
licence/ consent. 

We again note that many details are still to be produced as the Bill is largely a 
framework. More details on how these assets will be recorded, the impact of a 
transfer scheme being implemented and any impact on the landowner's ability to 
transfer or deal in the land on which these heat network assets would be helpful. 

Reduced Quality/Climate Change 
On the issue of reduced quality, we note that the Bill seems to accept that it is 
acceptable for “waste” heat to be generated. Toleration of waste heat generation, 
coupled with the facilitation of commercial exploitation of the waste heat, could deter 
the resolution of the technical inefficiencies that generate waste heat. This approach 
ignores concerns about climate change which are set out as part of the Bill’s aims. 
That is an issue that should be considered as part of the planning stage for the 
development of any waste-heat generating activity.  

The customer should not be responsible for paying excessive prices that are 
attributable to excess costs of provision. Strict state control of prices by setting a 
tariff does not provide the solution for any excess pricing attributable to technical 
inefficiencies in the system.  

Obligations on consumers to connect/ Consumer Protection  

We would expand in more detail on our Executive Summary. The background to 
these policy considerations are set out by the CMA (and as Paragraph 21 of the Bill’s 
Policy Memorandum noted) that:  
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“we consider that a general authorisation or licensing regime that regulates heat 
networks against a set of regulatory principles laid down in rules and/or guidance 
would be a proportionate regulatory regime given the number and diversity of 
networks in the UK and the projected growth in the sector.”  

Paragraph 11 of the Bill’s Policy Memorandum refers to the Scottish Government 
seeking to give effect to recommendations (as far as possible within devolved 
competence) made by the CMA in July 2018 regarding the regulation of the heat 
network sector.  

Bringing Energy Together- “Shared Warmth A heat network market that benefits 
customers, investors, and the environment”17 Executive Summary outlines that while 
in support of the creation and “with the anticipated growth in the heat network 
market, [there are] important questions ..” raised as to how heat network customers 
can be assured a good deal and reliable service.”18 These are at the forefront of 
maintaining and respecting competition for consumers.  

Under the Bill’s’ provisions it will not be not compulsory for building owners/ 
occupiers to connect their buildings to a heat network within a heat network zone. 
The licence holders will have powers to take heating pipes up to the curtilage of a 
building such as within the property of the building owner and to its edge. However, 
building owners/ occupiers are not to be obliged to connect to the network, to take 
heat from it or to consider so doing.  

It seems to be assumed that schemes can be viable without compulsion. If 
experience were to show that the assumption was incorrect, pressure for compulsion 
might follow. This would be likely to raise some significant concerns under the future 
UK international obligations as well as being unwelcome to consumers, probably, 
causing unacceptable intrusion into privacy and consequently, unenforceable.  

There must be care taken over any suggestion regarding regulation of pricing as that 
would not achieve the benefits of competition for the customer which is essential. 
What could happen if regulation of pricing takes place is similar to that which arose 
in energy. There, where a default tariff was set meant that large providers aligned to 
that cap where prices went up to the cap with a number of providers leaving the 
market and some customers moving to other tariffs to avoid the price cap.  

Maintaining competition between suppliers is required to ensure that businesses 
need to win customers' business by offering them a better deal. If there is not 
successful competition, then a poor outcome is achieved for the customers through, 
higher prices, reduced quality or reduced choice.19 

                                            
17 
https://www.theade.co.uk/assets/docs/resources/Task%20force%20report_v7_web%
20single%20pages.pdf 
18 
https://www.theade.co.uk/assets/docs/resources/Task%20force%20report_v7_web%
20single%20pages.pdf 
19 
https://assets.publishing.service.gov.uk/media/5b880368ed915d5aba0d397b/sse_np
ower_provisional_findings.pdf. 

https://www.theade.co.uk/assets/docs/resources/Task%20force%20report_v7_web%20single%20pages.pdf
https://www.theade.co.uk/assets/docs/resources/Task%20force%20report_v7_web%20single%20pages.pdf
https://www.theade.co.uk/assets/docs/resources/Task%20force%20report_v7_web%20single%20pages.pdf
https://www.theade.co.uk/assets/docs/resources/Task%20force%20report_v7_web%20single%20pages.pdf
https://protect-eu.mimecast.com/s/XwKQCAnOrSg4mDfG5D6q?domain=assets.publishing.service.gov.uk
https://protect-eu.mimecast.com/s/XwKQCAnOrSg4mDfG5D6q?domain=assets.publishing.service.gov.uk


EEFW/S5/20/26/2 

16 

HEAT NETWORK (SCOTLAND) BILL 

BRIEF NOTES AND SUBMISSSION BY RODERICK PAISLEY 

PROFESSOR OF SCOTS LAW, UNIVERSITY OF ABERDEEN 

1. I am generally in favour of this Bill and think its aims worthy. In my 
comments I will concentrate only on technical aspects of the wayleave 
rights in Part 6 of the Draft Bill. This comprises Clauses 57 et Seq. My 
aim is to make this a better Bill. 
 

2. Section 58. A Right to Convey Liquid, gas, fluid, water for Transfer 
Thermal of Energy. This is somewhat oddly drafted and lacks clarity. I 
know there are other statutes for service media mainly of the Westminster 
Parliament (e.g. Land Drainage (Scotland) Act 1930, ss.1 and 2 and 
Land Drainage (Scotland) Act 1958, s.1). that use a similar type of 
formula but surely the Scottish Parliament can do better than this. The 
flaw in such drafting has already been noticed by the Courts as long ago 
as 1944. See Madden v Coy [1944] VLR 88. Good drafting would specify 
the primary right and then set out the ancillary rights. What is the primary 
right that a licence holder would wish to obtain in a network wayleave 
right? I do not think it is sufficient to state – as is done in Clause 58(1)(a) 
– the closest to a statement of the primary right – that the licence holder 
may “operate” the heat network apparatus. That is too vague and it is also 
a statement of an ancillary right. What really is being done (if you please 
excuse my limited knowledge of the physics involved) is the passage of 
heated water, gas, liquid of some sort across a servient tenement. It is 
done within pipes and other apparatus (these are laid as ancillary rights to 
facilitate the passage of the material). They would have no utility at all if 
no material was being passed through them. The primary right is a right to 
supply thermal energy by means of the transport across the servient 
tenement of this heated water, liquid or gas. That is the primary right. It 
should be stated expressly. The use of the heat network apparatus 
facilitates that primary right and is no more than an ancillary right and, in 
turn, the right to “operate” that apparatus is an ancillary right just like 
turning on a tap is a right ancillary to the conveyance of water.  The result 
is Clause 58 as presently drafted does not confer this primary right in any 
form expressly. I have little doubt it confers it impliedly because the 
ancillary rights are to be used for a stated purpose but why be so coy 
about what the section is actually about? The primary right is the most 
important right of all. Section 59 expressly confers a lot of ancillary rights 
by a list of verbs such as the right to “install and keep installed a heat 
network apparatus (Section 58(1)(a)) and “to enter on the land to install, 
inspect, maintain, adjust, alter, repair, replace, upgrade, operate or 
remove” the heat network apparatus. Such rights are all subordinate to 
the primary right to transfer water, gas liquid etc. across a servient 
tenement for the purpose of heat transfer. 
 

3. A Closed List of Ancillary Rights. The drafting employed in Clause 58 
suggests a closed list of ancillary rights. A list is set out and this suggests, 
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consistent with the maxim expressio unius est exclusio alterius that that is 
all the licence holder obtains. If that were to be the case the statutory 
provision would simply not work. Not only will there be circumstances 
unforeseen by the draftsman (probably not a person well practiced in 
digging trenches or drains) that require rights that are not specified – e.g. 
the removal of spoil dug out of the ground – who owns it? Who can dump 
it? (There is an express provision for disposal of soil taken from 
underneath roads in the Edinburgh Tram (Line One) Act 2006, asp. 7, 
s.5(1)(b) but you might need a wider right) Where can it be stored? How 
can it be decontaminated if soaked with oil? (that is just a few questions 
for a start) but every word used in the existing list in the draft Bill needs to 
be construed to produce a workable result. For example, does 
“installation” include machinery (of course it does); Can such machinery 
be parked on site (no idea from the draft Bill itself); If such machinery can 
be used, can it be locked in a site hut (no idea from the draft Bill); Can 
fencing be put up around the works to comply with Health and Safety and 
other requirements (no idea from the draft Bill); to that extent can the 
owner be excluded from his own land (no idea from the draft Bill). That is 
just for starters. What you will find is that someone – perhaps an 
aggrieved landowner - wishing to frustrate the operation of this Bill will not 
pick in exactly this way. In addition, all of the expressly stated ancillary 
rights really require the implication of further ancillary rights to make the 
express ones work. For example, exactly where in the draft Bill is the right 
of lateral and vertical support of network apparatus duly laid in the 
ground? Where is the right to stop someone building on top of the 
apparatus? Or beside the apparatus? I don’t see any of these. The 
Parliamentary draftsman is presumably aware of the case law tending to 
show there is a difficulty of implying ancillary rights where there has been 
a compulsory acquisition (See Sovmots Investments Ltd v The 
Secretary of State for the Environment [1979] AC 144) and, also, the 
tendency to construe statutes limiting private property in a restrictive way. 
 
What I would recommend is a general clause in the Bill that the ancillary 
rights listed are without prejudice to a more general collection of ancillary 
rights that defined by a clause such as “and such other ancillary rights as 
are reasonably necessary for the comfortable and effective operation of 
the primary right”. But that actually requires the Parliamentary draftsman 
to specify what the primary right is in the first place. So, Clause 58 needs 
a complete restructure to make it both readable and effective. In addition 
to this, it really needs integrated with Clause 65. The heading of that 
clause is far too narrow and should be expanded to deal with all ancillary 
rights. Clause 65(2)(c) imposes a test of necessity and incidental nature. I 
would suggest that this is reconciled with the test established by the 
House of Lords in Moncrieff v Jamieson 2008 SC (HL) 1 for servitudes. 
The test of necessity should be expressly lowered to “reasonable” 
necessity to show it is not a test of “absolute” necessity but there should 
be a limitation that such works can be carried out without material 
prejudice to the servient proprietor or without occasioning a material 
increase in the burden on the servient tenement. If the word “material” is 
not used you will potentially afford a veto on the landowner to stifle future 
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works. In particular you should not adopt the wording relating to 
“prejudice” seen in the crofting legislation as this affords too much control 
to the landowner: That formulation of control varies from section to 
section. For woodland see Crofters (Scotland) Act 1993, s.50. For 
other activities see Crofters (Scotland) Act 1993, s.50B(2); Crofters 
having Rights in the Common Grazings of Sandwickhill North Street; 
Melbost and Branahuie; Sandwick and Sandwick East Street and 
Aignish v The Crofters Commission (Coimisean Na Croitearachd) 
and the Stornoway Trust, [2020] SCIH 49 (community owned wind 
farms). 

 

4. Conveyancing Matters. Clause 58(2)(a) states there are only two ways 
of a network wayleave right in respect of “land” being conferred on a 
licence holder: (a) by agreement or (b) by a necessary wayleave.  This 
rules out immediately acquisition by positive prescription in terms of 
Prescription and Limitation (Scotland) Act 1973, s.3(1) or (2) As a 
result, it perils the entire constitution of a network wayleave right upon 
tracing the true owner and acquisition consistent with the maxim nemo dat 
quod non habet. In such a case there should be a provision for the 
wayleave to be created ex nihilo without reference to a lost or untraceable 
owner. 

 

5. Note there is no creation by positive prescription. I suspect that is 
deliberate. However, it has its down sides that are potentially serious. On 
balance, I think it is a bad idea to exclude prescription because of its good 
effects. First of all the failure to allow positive prescription removes the 
possibility of cure if the wayleave is obtained from the wrong person or the 
right person in the wrong capacity. It is a complex task working out who 
really owns land and in what capacity. A very good example of the latter is 
working out whether land is held in the common good by a local authority. 
Secondly, what happens if the pipe is put in the wrong place? If it is not 
possible to create a wayleave for heat transfer by positive prescription, 
prescription will not operate as a cure even if the pipe has been there for 
twenty years. In my own experience, pipes are rarely exactly where you 
expect them to be. I think it will be overly sanguine to expect the builder’s 
shovel to conform in every or even most situations with the lawyer’s pen. 
Pipes tend to be bent round obstacles on the ground in informal manner 
to cut costs of digging. The clerk of works is not even told far less the 
instructing client or landowner. I think it would be prudent to have some 
admission that a wayleave right can be created in terms of Prescription 
and Limitation (Scotland) Act 1973, s.3(2). If this is not done there will 
be an incentive for landowners to seek out minor deviations and demand 
removal of the items installed. This would leave the heat transfer licence 
holder at the mercy of the exercise of the equitable jurisdiction of the 
court. A second best is to make it clear a wayleave can be obtained ex 
post facto after a pipe has been laid (as is the case in the electricity 
legislation) but in such a case a second payment of compensation may be 
due. No second payment of compensation is due when prescription 
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applies. Note also prescription cures the problem of voidable deeds as 
well as void deeds. That is not addressed in the present Bill. All in all, you 
should reconsider this issue in my view. 

 

6. Bilateral Deeds? The reference to “agreement” in s.58(2)(a) might be 
taken to suggest the deed of acquisition is to be bilateral and should be 
executed not only by the landowner but also by the licence holder. That 
really would be an economic waste of time. Someone would have to sign 
all these agreements for the licence holder. Whilst this is not impossible it 
seems a job for a job’s sake and it will simply create costs. Surely it could 
be clear the network wayleave agreement could be granted by a unilateral 
deed by the landowner just like a normal servitude? Why not use the word 
“grant” as is used in connection with the grant of a necessary wayleave by 
the Scottish Ministers. Undoubtedly that can be a unilateral deed.  

 

7. Agreement in Writing. Surely agreement in writing would be a good idea 
to create a wayleave. It would be somewhat ridiculous to have a 
potentially perpetual right created verbally especially as I suspect it is 
intended to bind successors in title of the landowner at least in some 
cases. However, I do not see this anywhere. It will be essential if a real 
right longer than one year is created or even if a personal right relating to 
land allows occupancy for more than a year. See Requirements of 
Writing (Scotland) Act 1995, s.1. However, it appears to be deliberate in 
the draft Bill as presently drafted as other matters require writing e.g. 
Clause 59(4)(a). 

 

8. A Personal Right Only? Is a right created by Agreement intended to be 
only a personal right? That seems to me to be a possibility but it must be 
made clearer in the draft Bill that a personal right is a possibility if the 
landowner only intends to bind himself but that also a real right can be 
created by such agreement if it is registered in the Land Register of 
Scotland. Only in the latter case will a successor in title be bound. In the 
latter case this is a personal servitude and would be very useful because 
it avoids the technical difficulty of what is known as the Irvine Knitters 
rule (after Irvine Knitters Ltd v North Ayrshire Cooperative Society 
Ltd 1978 SC 109) for an expanding network. However, the possibility of a 
personal servitude not linked to a geographically limited dominant 
tenement must be very clear in the draft Bill. At the moment it is not clear 
at all. The problem with a mere “agreement” is that it will probably not bind 
the singular successor of the landowner and a trustee in bankruptcy may 
disclaim it. Given the possible length of such agreements as potentially 
perpetual rights this would be unwise. If a real right is indeed registration 
should be required. 
 

9. Licence Holders and Temporary Rights. You might wish to make it 
clear licence holders can acquire temporary personal or real rights such 
as rights to build a site storage compound on land during construction, or 
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even something as basic as a right to install a portacabin or toilet for 
workers. 

 

10. Traffic Signs. You might wish to consider affording to a licence holder, 
during works being carried out, a right to place and maintain traffic signs 
similar to that seen in the Edinburgh Tram (Line One) Act 2006, asp. 7, 
s.58.  

 

58 Traffic signs and priority 

(1)  The authorised undertaker may, for the purposes of, or in connection 

with the operation of, the authorised tramway, place or maintain traffic 

signs of a type prescribed by regulations made under section 

64(1)(a) (General provisions as to traffic signs) of the 1984 Act or of a 

character authorised by the Secretary of State on any road in which the 

authorised tramway is laid or which gives access to such a road. 

(2)  The authorised undertaker— 

(a)  shall consult with the traffic authority as to the placing of signs; and 

(b)  unless the traffic authority is unwilling to do so and subject to any 

directions given under section 65 (Powers and duties of highway 

authorities as to the placing of traffic signs) of the 1984 Act, shall enter 

into arrangements with the traffic authority for the signs to be placed and 

maintained by the traffic authority. 

(3)  Any power conferred by section 65 of the 1984 Act to give directions 

to a traffic authority or local traffic authority as to traffic signs shall 

include a power to give directions to the authorised undertaker as to 

traffic signs under this section; and, accordingly, the powers conferred by 

subsection (1) shall be exercisable subject to and in conformity with any 

directions given under the said section 65. 

(4)  The traffic authority may make provision for trams to take priority 

over other means of transport at any junction of a road and a tramroad or 

road tramway. 

(5)  Trams shall be taken to be public service vehicles for the purposes 

of section 122(2)(c) (Exercise of functions by local authorities) of the 

1984 Act. 

(6)  Expressions used in this section and in the 1984 Act shall have the 

same meaning in this section as in that Act 

 

https://uk.westlaw.com/Document/I620B46F0E44A11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://uk.westlaw.com/Document/I620B46F0E44A11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://uk.westlaw.com/Document/I62118880E44A11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://uk.westlaw.com/Document/I62118880E44A11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://uk.westlaw.com/Document/I6297CF80E44A11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
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11. The Owner of the Land. In Clauses 58 and 59 there is an assumption 
that it is obvious who this is. It is not. In this respect the draft Bill is 
materially defective. What happens when a heritable creditor has entered 
into possession? What happens where a local authority has not made up 
title or an executor has not made up title or a trustee in bankruptcy has 
not made up title. These are very regularly encountered examples. Not to 
deal with them will seriously limit the efficacy of the wayleave powers. 
This is all the more so as many of the heating channels could be placed in 
the solum of roads where the owner is hard to trace because no title has 
been made up. However, it really should not be necessary to make up title 
by notice of title to grant such a right. If you do not wish to deal with this 
you should expand the compensation provisions in Clause 63 to include 
the costs of making up title. This is a big problem in the electricity industry 
as they award compensation without regard to the costs of making up 
title. That costs completely eats up any compensation (and the electricity 
companies refuse to pay for this) with the result landowners simply do not 
wish to engage. I would suggest that for this section a wider definition of 
owner that allows a person to grant the right without making up title. That 
saves cost and time and renders heat transfer rights cheaper to obtain. 
Might I suggest lifting and adjusting the excellent provisions that are 
already used in the Title Conditions (Scotland) Act 2003, asp. 9, s.123. 
There is no need to reinvent the wheel. As regards technical property law 
that 2003 statute is probably the finest hour of the Scottish Parliament and 
there is a lot in it that could be used in this present draft Bill. 
 

12. Section 59: Necessary Wayleaves. Many of these types of heat transfer 
channels will be placed in areas where it is difficult or impossible to trace 
the owner e.g. the solum of a road. As presently drafted the Bill cannot 
deal with this and there will be a degree of paralysis. I would suggest an 
additional ground for the grant of a necessary wayleave is that the 
solicitor acting for the licence holder certifies that, after suitable 
conveyancing enquiries and publicity, it has been impossible to identify 
with sufficient certainty the owner of the land. 

 

13. Title Raiders. In addition to this, I would suggest a procedure, building on 
what I have said in para 12 to allow the solicitor to certify a title as being 
unknown in its ownership even if a title raider comes forward with a 
spurious claim. In such a case, of course, the compensation can be 
placed I  trust for later decision as to entitlement but at least the work can 
proceed. Title raiders also appear where the agreement has been entered 
into by the wrong person. That is another reason why prescription should 
be considered as a basis for creation. 

 

14. The Law of Fixtures: Inaedificatio Solo Solo Cedit. Who do you think 
actually owns the apparatus placed in the ground? Under the present law 
it is not the licence holder but the owner of the ground as the apparatus 
will be a fixture. This, I think is something that needs changed by 
confirmation that the owner retains ownership of the land (so when the 
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apparatus is removed no conveyancing is needed) and the space in which 
the apparatus is located but the apparatus belongs to the licence holder. 
In this regard there is precedent in the Electricity legislation (Electricity 
Act 1989, c.29. Schedule 6, Electricity Code, para 11) as to the identity 
of the owner of a domestic electricity meter (albeit that provision is badly 
worded by referring to “landlord”). In this respect, however, this is a further 
complexity as it is entirely possible the licence holder in a heat transfer 
scheme may simply lease the apparatus in some form of finance lease 
from a bank or security arrangement (just like the photocopier in the 
office). 

 

15. Variations and Discharge. The draft Bill provisions in ss.58 and 59 
relative to Agreements and necessary wayleaves all deal with initial grant.  
It is inevitable that these agreements will have to be discharged or varied 
in particular situations. Some provision will have to be made for that. It is 
also important to extend the list of “Title Conditions” in Title Conditions 
(Scotland) Act 20023, asp. 9, s.122. If that is not done a wayleave 
agreement may confer an unexpected ransom potential on the licence 
holder. The power of the Lands Tribunal to vary such wayleaves will then 
be engaged. I see the draft Bill Clause 67(2) already allows reference to 
the Land Tribunal as regards compensation and this is a logical 
concomitant of that. One does not wish a situation where a heat transfer 
licence in years to come itself hinders development that could be resolved 
by a simple variation. Provision should be made for variation and 
discharge and registration of deeds effecting such in the Land Register of 
Scotland. 

 

16.  Extinction. Nothing is stated in the draft Bill about extinction of the 
wayleaves. I suggest this should be remedied. Not only should express 
variation and discharge be permitted but also negative prescription and 
abandonment. These doctrines tidy up oddities on the ground and make 
the law work. The provisions in Land Registration (Scotland) Act 2012, 
asp. 5, s.91 about extinction upon compulsory purchase should be 
extended to wayleaves just as they are in relation to servitudes. 

 

17. Land Registration and grant of persons without proper title. The 
provisions of Land Registration (Scotland) Act 2012, asp. 5, s.90 
should be extended to wayleaves just as they apply to servitudes. This 
will assist in some way with the problems cast up by the nemo dat rule. 

 

18. Unilateral Abandonment? Is it intended that the licence holder will have 
a power of unilateral abandonment of a licence right or is the consent of 
the landowner required? Something should be said on that particularly if 
the necessary wayleave makes no provision itself. Clause 62 does 
provide for removal but does not address this issue of abandonment head 
on. For example, one of the conditions of an agreement may be the 
supply to the landowner of free power or at a discounted tariff. 
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19. Section 60 is Poorly drafted. This is probably my key recommendation, 
This Clause needs wholesale redrafting. It refers to parties bound by the 
wayleave right as the “owner” and “occupier”. This is English inspired 
nonsense. At the moment that does not even bind a bank having a 
security over those subjects. It does not bind those with other non 
possessory rights in the land. It does not bind those who exercise public 
rights of way or the public right to roam under the Land Reform 
(Scotland) Act 2003. The reason is that it certainly does not bind third 
parties outwith that short list. The solution is simply to declare in the Bill 
the network wayleave right to be a “real right”.  That is a path the Scottish 
Parliament has already taken in several Acts. For example, Stirling Alloa 
Kincardine Railway and Linked Improvements Act 2004, s.16 as 
amended: “The powers conferred by this section constitute a real right”. 
Quite simple really. There are other examples I need not list here all in 
Scottish Acts but I can  supply further details if needed. The declaration 
as to constitution of a real right solves a whole host of other problems. 

 

(a)The draft bill so far as I can see does not require the Agreement with 
the landowner to be in writing. That is a big mistake. Requirements 
of Writing (Scotland) Act 1995, s.1 should apply and, if the rights 
are real rights, it will apply unless the heat transfer wayleave right if 
the right endures for more than a year. Notice the possible limit of time 
in the necessary wayleave in Clause 59(2)(a). 
 

(b) As a real right the wayleave may be enforced against anyone who 
interferes with it and no recourse will be needs to the law of delict or 
nuisance. I rather doubt if the criminal law is needed (See draft Bill, 
clause 65(8) if the right is a real right but I note that clause seeks to 
create an offence if “a person” obstructs access. That obstruction can 
be restrained by civil process very easily if the right is a real right. At 
the minute the section reads like a half baked import from England or 
Ireland where the notion of real rights is weak and recourse to the 
criminal law of trespass is needed to bolster their ideas. In Scotland 
we can do better than this. 

 

(c)The Bill should address whether derivative real rights can be granted in 
respect of a heat transfer wayleave. I do appreciate the only party who 
can hold the wayleave is a licenced holder but it does not preclude the 
“enjoyment” of those rights by other such as tenant or a heritable 
security holder in the form of a standard security. Such enjoyment 
does not need an assignation. The latter – the standard security - may 
be useful for raising private finance. If such is desired, you may wish 
to make provision that when a bank enters into possession it must 
also have a licence or run the operation through the company by 
means of a floating charge or by an SPV with a licence. This is quite 
sophisticated stuff and needs a bit of thought. A lease arrangement 
would also be useful as there may be occasions that licence holders 
are not the only operator in town and it may be worthwhile to have the 
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sharing of facilities. If such is the case an addition to Clause 61(3) is 
needed to address the issue of the imposition of conditions. 

 

(d) If the right of wayleave is to be a real right it, and all ancillary rights, 
will bind others anyway. I note, however, there us a major exception to 
this in Clause 66 limiting the powers of licence holders. In principle, I 
accept that is a good idea. 

 

20. Publicity and Registration. Apart from the issue of prescription noted 
above, I would strongly recommend that wayleaves should be 
registered in the Land Register of Scotland to make them real. This 
gives notice to all using land. It is economically sound and allows 
maximum safe use of land. There will be no dominant tenement except 
if a praedial servitude is constituted by the right should be shown on 
the title sheet of the burdened land. I suspect you will have to alter the 
Land Registration etc. (Scotland) Act 2012, asp. 5 as the Keeper 
will wish to show the route of these heat transfer rights on the Land 
Register.  
 

21. The Crown. Clauses 79 and 80 should be changed to deal with what 
appear to be ownerless land and the Q & LTR.  Such land is often the 
scrag end of an estate, the alveus or a river or loch or the solum of a 
road – just where a pipe is to be laid. It might be vest to have a 
procedure that does not inadvertently confer a veto on the Q & LTR but 
instead allows Scottish Ministers to deal with this directly. I suspect this 
could otherwise take ages, waste the time of the Q & LTR who are 
busy people engaged on other valuable work and hold up much of 
what is proposed in a single project. 
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